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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT O F FLORIDA

TALLAHASSEE DIV IS ION

I N RE:

WILLIAM M. THOMASON and
KATHERINE R. THOMASON,

Debtors -

Case No. 93 - 07016
Chapter 7

ORDER GRANTING CREDITOR'S MOTION FOR SANCTIONS

THIS CAUSE F s before the C o u r t on t h e mot ion of Associates

Serv i ces Company o f Alabama, Inc. ( t tAssoc ia tes " ) , a c red i t o r i n the

above s t y l ed case, seeking t h e imposi t ion o f sanctions against t h e

Debtors and their at torney, Anton J. Pecora (I tPecora t1) , f o r bringing

f o r t h a moticn t o avoid a l ien under 11 U.S.C . § 5 5 2 ( f ) ( 2 ) ( A ) . A t the

conclusion o f t h e hearing on t h e Debtors' motion t o avoid a l ien held

July 8 , 1993, t h e at torney f o r Associates, Banks T. S m i t h ( l tS m i t h " ) ,

r e i t e r a t e d h i s mot ion f o r sanctions contained w i t h i n h i s response t o

the Debtors' Mot ion t o Avoid L i e n . The C o u r t granted leave t o t h e

Debtors t o f i l e a b r i e f i n response t o Associates' Motion f o r

Sanctions w i t h i n 15 days, and t o the Associates t o f i l e an a f f i dav i t

detai l ing the fees and expenses i n c u r r e d i n defending the Debtors'

mot ion w i t h i r - f i v e days. The Court having n o w rev iewed and consid -

ered the pleadings and other documents i n the f i l e finds the f i l ing

of t h e motior? s e e k h g t h e avoidance o f t h e Associates' l i en t o be i n
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v i o la t i on o f Bankruptcy Rule 9011. Accordingly, t h e Cour t grants the

Associates' Mot ion f o r Sanctions and orders Pecora t o reimburse Asso -

c i a t e s the reasonable fees and costs incurred i n defense of the

m o t ion.

In l a t e December 1992, S m i t h telephoned Pecora and ind i ca ted

that Associates held a purchase money s e c u r i t y i n t e r e s t i n c e r t a i n

home furnishings purchased f r o m Barrows Furniture Store i n Dothan,

Alabama in August 1991. Pecora responded by asser t ing tha t Associ -

ates did not hold a purchase money secur i ty i n t e r e s t based on fac tua l

representat ions made t o h i m by t h e Debtors. S m i t h forwarded Pecora

a copy o f t h e s e c u r i t y agreement, which apparently i s a standard f o r m

supplied by Associates, in January 1993. The s e c u r i t y agreement,

executed by the Debtors on o r about August 3, 1 9 9 1 , s ta tes that t h e

Debtors agreed t o purchase a sofa, a r e c l i n e r and t w o end tab les f r o m

B a r r o w s Furniture f o r $1 ,165 .07 . The s e c u r i t y agreement further

s ta tes that t he Debtors paid seven cen ts as a d o w n payment w i t h the

unpaid balance t o be repa id i n 4 8 equal monthly ins ta l lments includ -

ing 1 8 % p e r annumin te res t beginning September 18, 1991. Pecora sent

a l e t t e r r e i t e r a t i n g h i s pos i t i on , presumably a f t e r rev iew ing t h e

Associates ' s e c u r i t y agreement, on January 29, 1 9 9 3 . A motion t o

avoid Associates' l ien was f i l e d on March 2 3 , 1 9 9 3 . '

Following t h e c r e d i t o r ' s response t o t h e m o t i o n t o avoid and a

The Debtors f i l e d a p e t i t i o n seeking r e l i e f under Chapte r 7
on January 1 4 , 1 9 9 3 . It should be noted tha t t h e Debtors, p e t i t i o n
included a Schedule F r e f l e c t i n g t h e Associates obl igation as an
unsecured, non -priority c l a i m i n t h e amount o f $1 ,100 , and a Schedule
B indicating t h e furniture involved i n t h i s a c t i o n w a s w o r t h $195 as
o f t h e date o f filing.
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reply f i l e d by the Debtor , S m i t h f i l e d a motion t o hold a telephonic

hear ing on the m a t t e r t o avoid the t i m e and expense o f holding a

cour t hear ing i n Tallahassee, F lor ida . Pecora f i l e d a response i n

opposi t ion t o the motion f o r a telephonic hearing based on represen -

ta t i ons that p a r t i e s - i n - i n t e r e s t would be prejudiced by holding a

hearing i n t h i s manner, and t h a t Pecora needed a court hearing t o

present w i tness testimony. The Court subsequently denied Associates

motion based on Pecora’s representat ions.

Associates argues simply t h a t the Debtors‘ mot ion lacks any

l e g a l bas is , and there fo re , i s sanctionable under Ru le 9011. The

Debtors’ argument against t h e impos i t ion o f sanctions la rge l y r e s t s

on Pecora’s asser t ion that he acted in good faith i n filing the

mot ion f o l l o w i n g S m i t h ’ s a l leged r e f u s a l t o negot ia te an amicable

se t t l emen t .

R u l e 9 0 1 1 addresses sanctions and reads i n re levan t pa r t :

The s ignaty re o f an a t to rney o r a party c o n s t i t u t e s a
c e r t i f i c a t i o n that t h e at torney o r a party has read the
document; t h a t t o t h e best o f the at to rney ‘s o r pa r t y ’ s
knowledge, informat ion, and b e l i e f formed a f t e r reasonable
inquiry it i s w e l l grounded i n f a c t and i s warranted by
ex i s t i ng l a w o r a good fa i t h argument f o r t h e extension,
modi f icat ion o r reversa l o f ex is t ing l a w . . . If a
document i s signed i n v i o l a t i o n o f this rule, t h e cour t on
mot ion o r on i t s own init iat ive, s h a l l impose on the person
w h o signed it, t h e represented party, o r both, an
appropriate sanction, which m a y include an order t o the
o the r party o r p a r t i e s the amount o f the reasonable
expenses incurred because o f t h e filing o f the document .
. .

A court m u s t impose sanctions i f it finds t h a t a par ty has v io la ted

R u l e 9 0 1 1 . In r e KTMA Acqu is i t i on CorD., 153 B.R. 238,268 (Bankr. D.

M i n n . 1 9 9 3 ) . The r u l e i s not intended t o de te r an at to rney ’s enthus -

i a s m o r c r e a t i v i t y i n pursuing f a c t u a l o r l ega l - theor ies , but rather ,
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t o de te r and punish those pa r t i e s responsible f o r bringing forth

m e r i t l e s s act ions which r e s u l t i n needless l i t iga t ion delay and

expense. Donaldson v. C l a r k , 819 F.2d 1551,1556 (11th C i r . 1 9 8 7 ) . In

genera l only those act ions w i t h o u t any fac tua l or l e g a l basis whatso -

ever are sanctionable. Davis v. C a r l , 906 F.2d 533,537 (11th C i r .

1 9 9 0 ) .

R u l e 9011 incorporates an ob jec t ive standard f o r the imposit ion

of sanctions which focuses on whether a par ty has made reasonable

inquiry into t h e f a c t s and l a w before filing the document. Donaldson,

819 F.2d a t 1556. The key t o t h i s analys is i s an evaluat ion o f the

s igne r ' s conduct based on w h a t was reasonable t o b e l i e v e a t the t i m e

o f the document ' s filing.-Id. The language o f t h e r u l e c l e a r l y

s t resses the need f o r a pre - f i l ing inquiry into both the fac tua l and

l e g a l bases supporting the f i l e d document.

Review o f t h i s case c l e a r l y revea ls a lack o f any investigation

i n t o t h e l ega l bas is o f t h e mot ion t o avoid a t any t i m e by Pecora.

The motion t o avoid Associates l i e n was essen t i a l l y predicated upon

the asse r t i on t h a t a lender providing money f o r the purchase o f goods

cannot be t h e holder o f a purchase money s e c u r i t y i n t e r e s t unless the

lender i s a l s o the s e l l e r o f the goods. This asse r t i on i s not a co r -

r e c t statement o f the l a w , and i n t h i s Cour t ' s opinion, could have

been e a s i l y determined by even a cursory l e g a l invest igat ion.

Sec t i on 9 - 1 0 7 o f t h e Uniform Commercia l Code' de f ines a purchase

* N e i t h e r party made any argument a t the hear ing as t o which
s t a t e had ju r isd ic t ion over t h e t ransac t ion . The goods w e r e pur-
chased i n Alabama, but apparently de l i ve red t o t h e Debtors a t a
F lo r i da address. The C o u r t need not r u l e whether F l o r i d a o r Alabama
had jur isdict ion f o r both s ta tes have adopted 5 9 - 1 0 7 without modi f i -
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money secur i t y i n t e r e s t as a s e c u r i t y i n t e r e s t t ha t i s “ taken by a

person who by making advances o r incurring an obl igat ion gives value

t o enable the debtor t o acquire r ights i n o r t h e use o f c o l l a t e r a l i f

such value i s i n f a c t so used.” Thus, a purchase money secur i t y

i n t e r e s t i s c rea ted w h e n a lender makes ava i l ab le the resources t o

enable the debtor purchase goods and takes a secur i t y i n t e r e s t i n the

goods so acquired. I n t h i s case the re i s no question tha t Associates

has a purchase money secur i t y i n t e r e s t i n t h e furniture ident i f ied i n

i t s s e c u r i t y aqreement s ince it advanced the funds used t o purchase

the goods.

No amount o f good fa i th i s s u f f i c i e n t t o overcome an at to rney ’s

duty t o inves t iga te the l a w be fo re filinga document. An empty head

but pure h e a r t i s no defense. Thornton v. Wahl, 787 F.2d 1151,1154

( 7 t h C i r . 1 9 8 6 ) . Counsel who p laces the burden o f study and i l lumi -

na t ion o f the l a w on t h e opposit ion or t h e court m u s t be prepared t o

incur sanctions under Rule 9011. Id. In t h i s case, it i s c l e a r that

Fecora had not done any inves t iga t ion o f the l a w p r io r t o h i s appear -

ance in cour t . In addition, Pecora ins i s tence o f a hear ing before

this C o u r t t o p r e s e n t witnesses w h e n no question o f f a c t ex i s ted

necess i ta ted further needless expenditure of t i m e and money by Asso-

c ia tes and i t s counsel. Rule 9 0 1 1 has been violated, and accord -

ingly, sanctions m u s t be imposed.

Ru le 9 0 1 1 i s a f l ex ib le r u l e which grants a cour t d i s c r e t i o n t o

fashion aFpropriate sanctions. I n th is case, t h e ac t i on w a s p rec i p i -

t a t e d by Fecora’s complete l a c k o f invest igat ion into t h e l a w govern -

ca t i on .
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ing purchase money secur i t y i n t e r e s t s . The Debtors appear t o have

r e l i e d on the expe r t i se and experience o f Pecora i n deciding t o pro -

ceed w i t h the motion. There fore it i s appropriate f o r sanctions t o

be imposed against only Pecora.

A n addit ional point o f c l a r i f i c a t i o n needs t o be made i n this

case. Pecora has c i t e d th is Cour t ‘s dec i s i on i n In r e Houchens, 85

B.R. 152 (Bankr. N.D. F la . 19881, as placing a spec ia l burden on

debtor ’s counsel t o reso lve c la ims p r i o r t o l i t igat ion. The nugget

o f w i s d o m t o be gleaned f r o m Houchens i s that any party who f a i l s t o

take even the s imp les t measures t o resolve l i t igat ion based on tech -

n i c a l mistakes p r i o r t o coming t o cou r t r i s k s sanctions. Fa i l u re t o

resolve disputes a r i s i ng f r o m techn i ca l e r r o r s w i thou t even talking

t o opposing counsel g ives r i s e t o an in fe rence that the party i s

proceeding in the l i t igat ion w i t h t h e intent t o harass, delay o r

o the rw ise burden t h e opposi t ion. This type o f behavior i s cons t i -

t u t e s an improper purpose under Ru le 9011, and i s t h e r e f o r e sanc -

t ionable. O n t h e other hand, t h e C o u r t f inds no authority wh ich

finds sanct ionable under Ru le 9 0 1 1 a par ty ’s unwill ingness t o nego-

i s supported byt i a t e a s e t t l e m e n t w h e n i t s pos i t ion i n t h e dispute

estab l ished, c l e a r l y de f i ned l a w .

Because t h e mot ion t o avoid a l ien under §522 f ) had no l e g a l

bas is whatsoever, it i s

ORDERED AND ADJUDGED that the c r e d i t o r ’ s Mot ion f o r Sanctions

be, and hereby i s granted. The Debtors‘ a t torney, Anton J. Pecora,
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i s ordered t o r e m i t t o Associates Serv ices o f Alabama, I n c . the sum

o f $892.50 w i t h i n 3 0 days o f t h e entry o f th is Order .

DONE AND ORDERED a t Tallahassee, F lo r ida this a4* day o f

August, 1993 .

V
Bankruptcy Judge
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